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INTESTACY
Intestacy is the state of dying without a will. You will hear it used in the following way “Bob died
intestate.” This means that Bob did not have a valid will at death (though he may have made other
kinds of “advanced designations.”
In Wisconsin, the laws regarding who inherits from a decedent’s estate are collectively referred to
as intestate succession. The laws are found at Chapter 852 of the Wisconsin Statues, and are
available online. Transfers at death are found at Chapter 854.
Note:

Definitions useful to understanding these laws can be viewed at

Chapter 851.

If the decedent is survived by a spouse or a domestic partner, AND if they have no children together,
and the decedent had no children from other relationships, then:
Decedent

Spouse

If the decedent is survived by a spouse AND survived by a child or children from other relationships,
then:
Decedent

50% to surviving spouse

50% to the child/children not of the last relationship
Note: Marital property is excluded from this division, as well as property
held as a tenant in common with the surviving spouse/domestic partner.

If the decedent is NOT survived by a spouse or a domestic partner, but IS survived by issue, then:

Decedent

Issue, per stirpes (equally)

If the decedent is NOT survived by a spouse and is NOT survived by issue, then:
Decedent

Parents

If the decedent is NOT survived by a spouse, is NOT survived by issue, and is NOT survived by
parents, then:
Decedent

Decedent’s living brothers and sisters, and to the issue of
any deceased siblings.

If the decedent is NOT survived by a spouse, is NOT survived by issue, is NOT survived by parents, is
NOT survived by siblings, and is NOT survived by nieces or nephews, then:

Decedent

Grandparents and the issue of the
grandparents.

One-half to paternal side,
one-half to maternal side.
If none on one side (paternal or maternal),
then all to the other.

Intestacy “Fun Facts”
• There is a law commonly called the “survivorship” law – it states that the person who inherits must
survive the decedent by 120 hours.
• If both spouses die, and one did not survive the other by 120 hours, then their marital property should
be divided in half, with one share assigned to the wife as if it were individual property, and one share
assigned to the husband as if it were individual property.
• Proof that the individual survived the requisite 120 hours must be by ”clear and convincing” evidence.
• If a beneficiary kills the decedent “unlawfully” and “intentionally” then they are prohibited from
inheriting from the decedent’s estate.
This is also true of those who die WITH a will. Wis. Stat. 854.14.

PROBATE

Probate exists to “administer” the estate of a decedent. An estate may
require probate with or without the presence of a will. A valid will does
NOT negate the potential need for probate.
A more apt description is that probate acts to facilitate the transfer of a
decedent’s assets.

Probate basics:

 There is a special probate procedure called a “Transfer by Affidavit” when an estate has less

than $50,000.00 of assets requiring probate.
 Personal representatives are appointed by the court. This is the “executor” of the estate.
 Any interested person can open a probate estate.
 While hiring an attorney is not required to usher an estate through probate, it is advisable.

Probate is filed in the county where the decedent resided,
or where the decedent owned property.
The location of properties may require MORE than one
probate!

PROBATE PROCEDURES
Probate estates are overseen by the Probate Court in the county filed. They are typically helmed by a Registrar in
Probate. The Registrar is appointed by the county judge(s) and must take the constitutional oath of office. Registrars are
often attorneys, but registrars are not required to have law degrees.
Probate files begin with a petition – this is a legal request. The petition asks that a personal representative be appointed
to act. It also identifies the decedent’s heirs.
A personal representative (PR) is provided with “letters” that authorize them to act.
The PR must publish the existence of the probate estate in a local paper. This provides notice to all persons or entities
that may have a claim against the estate.

Claims must be handled in a specific order – IF they are valid.

Dane County Probate has
a comprehensive website
with all the forms one
desires!
Other counties in
Wisconsin have similar
sites (if they have the
funds to create and
maintain it).

FEES, FEES, AND FEES.
As with any legal proceedings, there are fees associated with probate procedures. They are documented within
Chapter 814 of the WI Statutes. These are some of the most common:
• For any estate valued at more than $10k, there is an inventory filing fee of 0.2% of the value of the estate (minus liens, encumbrances,

and charges)
• The charge for safekeeping a will is $10. If you do this, be sure to SAVE THE RECEIPT so that you can more easily remove it if needed.
• Certified of copies are $1 per page.
• To make a claim against an estate, it will cost you $3.

• Publishing cost (to allow claims) is designated by the publication. Cost is $50-$100 on average.

QUESTIONS?
Email me directly if you think of a question tomorrow (and beyond)!
pirtmeyer@hsbelderlaw.com

